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The Case of Jack Phillips v. Elenis
I. Introduction

In June of 2018, the Supreme Court decided Masterpiece Cakeshop, Ltd. v. Colorado
Civil Rights Commission (Masterpiece). In the case, a gay couple filed charges of discrimination
based on sexual orientation with the Colorado Civil Rights Division against Jack Phillips, a
baker who refused to bake the couple a wedding cake. Phillips’s defense was that requiring him
to bake a cake for a gay couple’s wedding would violate his right to free exercise guaranteed to
him by the First Amendment and would cause him to endorse a message—the acceptability of
gay marriage—that he cannot endorse.

The Court found in favor of Phillips, basing its decision on statements made by the
Colorado Civil Rights Commission (a seven-member board within the Division that investigates
claims of discrimination) that demonstrated hostility towards religion. The Court completely
sidestepped the question of whether the state’s requirement that Phillips bake the requested cake
violated Phillips’ religious freedom, let alone whether Phillips’s refusal to bake the cake was
discriminatory.

In the same month that the Supreme Court decided the case, a transgender lawyer named
Autumn Scardina asked Phillips to bake a cake that was pink on the inside and blue on the
outside to celebrate her sex change. Phillips refused. Scardina took the case to the Colorado
Civil Rights Commission which again found that Phillips had behaved in a discriminatory
manner.

In the fall of 2018, Phillips appealed the Commission’s decision to the Federal District
Court for the District of Colorado, asking for an injunction (referred to as Phillips) to keep the
state from enforcing its decision. On January 4, 2019, the injunction was denied and the lawsuit
was allowed to go forward.

Subsequently, the lawsuit was settled in March of 2019—but the issues remain very
much a part of contemporary life. Accordingly, this paper looks at what would have been the
likely outcome if the second Phillips case had gone to the Supreme Court. It is the authors’
contention that Phillips, who based his case on a claim that he could not be required to bake a
cake containing a message with which he disagreed, would lose in the Supreme Court for the
simple fact that the cake he was asked to bake was a baked good, not a piece of advocacy, and
carried no message.



II. Background
A. The Masterpiece case
1. Procedural history of the case

The Colorado Civil Rights Commission, “a seven-member, bipartisan board” within the
Colorado Civil Rights Division, conducted a hearing to determine whether Phillips’s refusal to
bake the cake for the gay couple was discriminatory. The then-director of the Division found
Phillips’s actions constituted discrimination under Colorado Anti-Discrimination Act (CADA).

CADA (Colo. Rev. Stat. § 24-34-601(2)(a)) is made up of three parts:

(1) “Place[s] of public accomodation” can’t deny goods or services it wouldn’t otherwise
provide to anyone because of disability, race, creed, color, sex, sexual orientation, marital
status, national origin, or ancestry. (Justia)

(2) “Place[s] of public accomodation” can’t have like signs saying they will refuse goods and
services to people because of disability, race, creed, color, sex, sexual orientation, marital
status, national origin, or ancestry. (Justia)

3) “Place[s] of public accomodation” can’t have signs saying certain people aren’t welcome
in their establishment because of disability, race, creed, color, sex, sexual orientation,
marital status, national origin, or ancestry. (Justia)

Phillips appealed the Commission’s decision to the Colorado Court of Appeals which
found in favor of the Commission. Phillips then again appealed the decision of the Colorado
Court of Appeals to the Supreme Court.

2. Issue

By the time the case was accepted by the Supreme Court, the issue was whether the
application of CADA, which compels Phillips to bake a cake that goes against his religious
beliefs, violated Phillips’s right to free speech and free exercise of religion, rights guaranteed in
the First Amendment.

3. Holding

The Court didn’t answer this question. Instead, the Supreme Court held that hostility
shown by members of the Commission towards Phillips’s religion reflected a bias which
prevented the Commission from applying CADA neutrally. CADA requires neutral application
in this case because religion is listed as a protected class within the law.



Accordingly, the Court struck down the Commission’s original decision that Phillips’s
actions were discriminatory.

4. Rationale

The Court found that multiple statements made by members of the Commission
constituted hostility toward Phillips’s religion, such as:

(1) “Religious hostility and bias surfaced at one meeting when a Commission member
publicly ‘suggested that Phillips can believe ‘what he wants to believe,” but cannot act on
his religious beliefs ‘if he decides to do business in the state.”” Masterpiece, 138 S. Ct. at
1729.

(2) “Moments later, that Commission member went further and stated: ‘[I]f a businessman
wants to do business in the state and he’s got an issue with the—the law’s impacting his
personal belief system, he needs to look at being able to compromise.” Masterpiece, 138
S. Ct. at 1729.

3) “About a month later, the Commission met again to discuss Phillips’s case, and a
different Commission member had this to say: ‘I would also like to reiterate what we said

in the hearing or the last meeting. Freedom of religion and religion has been used to justify all
kinds of discrimination throughout history, whether it be slavery, whether it be the
Holocaust, whether it be—I mean, we—we can list hundreds of situations where freedom
of religion has been used to justify discrimination. And to me it is one of the most
despicable pieces of rhetoric that people can use to—to use their religion to hurt others.’
Masterpiece, 138 S. Ct. at 1729.” (Phillips 21)

These quotes were the main component of the Supreme Court’s decision. The Court also
noted in the majority decision that when the gay couple requested the cake from Masterpiece
Cakeshop in 2012, same-sex marriage was still illegal in Colorado. Because of this, the Court
decided Phillips had no reason to believe he was acting illegally when refusing the gay couple’s
request.

B. The Phillips case
1. Facts

In June of 2018, a transgender woman filed a discrimination complaint against Phillips
with the Division after Phillips refused to create a custom cake that would celebrate her recent
transition from male to female. After an investigation by the Division, the new director, Aubrey
Elenis, decided Phillips’s actions were once again discriminatory under CADA, which lists
gender identity and sexual orientation as a protected class.

On August 14, 2018, Phillips filed a request for an injunction in the U.S. District Court
for Colorado against seven members of the Colorado Civil Rights Commission, the Colorado



Attorney General, and the Colorado Governor (defendants hereafter referred to as Colorado). In
the complaint, Phillips also “demand][s] a jury trial on the claims raised” (Phillips).

2. Issue

The issue was whether the Commission’s application of CADA, which compels Phillips
to bake a cake that goes against his religious beliefs, violated Phillips’s right to free exercise.

3. Holding

The case was settled, and therefore no holding emerged. However, we believe the case
would have been decided in favor of Colorado if it had gone to trial.

4. Rationale

The reasoning for our holding stems from the weak argument made by Phillips in the
complaint. Phillips includes many statements that are rebutted by three precedent cases that
occured in Colorado in 2015. These cases are referred to as the William Jack cases.

II. William Jack cases

In 2014, a Colorado man named William Jack filed discrimination charges with the
Colorado Civil Rights Division against three cake shops that refused to bake him a cake because
he was a Christian.

Jack requested the same custom cake from each bakery. The cakes were to look like a
Bible, bear “an image depicting two groomsmen covered with a red ‘X,” and... [include] Bible
verses conveying the religious basis for [Jack’s] opposition to same-sex marriage.” Each cake
shop declined Jack’s request, stating that the owners objected to the messages and “would not
create them for anyone” (Phillips 12).

Upon the completion of the investigation into the charges, the Division found no probable
cause for discrimination against Jack’s religion. Their conclusion was that the three cake shops
refused Jack service because the cake’s requested design displayed a message that was deemed
as “derogatory,” “hateful,” and “discriminatory.”

The Division additionally found no probable cause because the owners of the cake shops
stated that they “would not create cakes expressing the same message for any other customer”
and “would create other cakes expressing different messages for people of faith” (Phillips 13). In
other words, the cake shops denied Jack service not because of his religion, but because of the
message that the cakes would express.

III. Why Jack Phillips Would Lose



Phillips relies heavily on the William Jack cases. Phillips aligns his argument with the
rationale of the William Jack cases by stating that he objects to the message of the cake Scardina
requested, would not create such a cake for anyone, and would create other cakes for LGBTQ+
individuals (Phillips 18).

A. The Message of the Cake

In the complaint, Phillips claims that “the message that the cake could have expressed
and the event that it would have celebrated conflict with Phillips’s religious [belief]” (Phillips
27) that “sex—the status of being male or female—is given by God, is biologically determined,
is not determined by perceptions or feelings, and cannot be chosen or changed” (Phillips 4).

There are many aspects to the question of whether or not Phillips’s claim to free exercise
allows him to refuse to create the requested cake:

(1) Because there is no legal definition for what constitutes a message on a cake, how should
the U.S. District Court determine if the cake contains a message?

(2) Did the cake requested truly express the message that gender can be “determined by
perceptions or feelings” and can “be chosen or changed” (Phillips 4)?

3) Can Phillips refuse a person service if the cake requested is going to celebrate an event
that goes against his religious beliefs?

First, the William Jack cases provide useful precedent to determine whether a cake by
itself conveys a message. The Division found the “wording”, “language”, and “images”
requested by Jack were being used to express a message that was “discriminatory”, “derogatory”,
and “hateful” (Phillips 13). By this standard, a cake’s message can be determined by words or

images that may appear on it.

Because Masterpiece never discussed the message of the gay couple’s requested wedding
cake, the message of the cake Scardina requested can only be determined by the precedent set in
the William Jack cases.

Second, the cake requested by Autumn Scardina contained no wording, language, or
images. Instead, Scardina asked for different colors for the interior and exterior of the cake.
Therefore, according to precedent set in the William Jack cases, in the absence of words or
images on the cake there is no legal basis for assuming the cake requested by Scardina contained
a message about transgenderism, let alone any message at all.

Third, Phillips’s belief that the cake expressed a message in support of transgenderism is
solely based on the fact that his cake would be used to celebrate a transgender woman’s sex
change. Nowhere in Masterpiece or the William Jack cases does it say that a baker is allowed to
refuse to create a custom cake on the basis that the event it celebrates is inconsistent with the
baker’s religious beliefs.



Additionally, in the William Jack cases the Colorado Civil Rights Division allowed the
bakers to refuse Jack’s cake request on the basis that “the cake shops would not create cakes
expressing the same message for any other customer” (Phillips 13). In Phillips, Phillips argues
that this precedent applies to him, claiming he would not bake the cake that Scardina requested
for anyone else.

This is a flawed interpretation of the Division’s rationale in the William Jack cases
because it would prompt us to assume that if anyone called into Masterpiece Cakeshop and
requested a cake that was blue on the outside and pink on the inside—Ileaving out what the cake
would be celebrating—Phillips would decline on the basis that it expresses a message contrary to
his religious beliefs.

B. Free Exercise and Hostility Claims

There is a heated and ongoing debate as to whether the right to Free Exercise should
supersede the rights of queer and trans people to be protected against discrimination. A person
decides to dedicate their life to a religion, and that religion may be changed throughout their life.
On the other hand, people cannot decide their gender identity and sexuality, and cannot change
either characteristic throughout their life. This should be heavily considered when deciding
gender identity and sexuality discrimination cases where claims to free exercise are involved.

Phillips believes that Masterpiece serves as precedent for this case because in
Masterpiece, the Supreme Court decided that Colorado had shown hostility towards Phillips’s
religion.

These claims against the Colorado Civil Rights Commission are not valid because the
Governor of Colorado, John Hickenlooper, replaced the Commission members with bipartisan
representatives since Masterpiece (Garcia); the members who made the biased comments and
showed hostility towards Phillips’s religion were no longer on the Commission when Scardina
filed discrimination charges.

Because the Commission members had changed, there is no precedent within
Masterpiece that can support the argument that the current Commission holds a bias towards

IV. Upcoming Supreme Court Cases

The Supreme Court decided to hear three cases in its 2019-2020 session involving two
persons who were fired because of their sexual orientation and another who was fired because of
her transgender status. The Court will decide in these cases if discrimination on the basis of sex,
which is outlawed by the Civil Rights Act of 1964, applies to sexual orientation or transgender
status.

In Bostock v. Clayton County, Georgia (Bostock), a child welfare services coordinator
was fired because he was gay. In Altitude Express, Inc. v. Zarda (Altitude Express), a skydiving



instructor was fired because he was gay. These two cases were consolidated because they both
tackle the issue of discrimination on the basis of sexual orientation, so the Supreme Court will
decide on the two cases as one.

R.G. & G.R. Harris Funeral Homes v. Equal Employment Opportunity Commission (R.G.
& G.R.) is the third case, and most relevant to Phillips. The case involves a transgender woman,
Aimee Stephens, who had worked at R.G. & G.R. Harris Funeral Homes as a funeral director for
six years. In 2013 when Aimee informed her boss, Tom Rost, she identified as a woman and
would start to dress as such, she was fired.

Stephens’s boss claimed he fired her because she violated the funeral home’s sex-specific
dress code which prohibits a biological male to wear a female uniform. Stephens then filed a
discrimination complaint with the Equal Employment Opportunity Commission (EEOC), which
then filed a federal lawsuit against Rost and his establishment.

The EEOC argues that the term “sex”, as it appears in the Civil Rights Act of 1964,
should be interpreted to include gender identity. The U.S. Court of Appeals for the Sixth Circuit
agreed, deciding: “[i]t is analytically impossible to fire an employee based on that employee’s
status as a transgender person without being motivated, at least in part, by the employee’s sex”
(EEOC). The Court of Appeals further added: “Discrimination ‘because of sex’ inherently
includes discrimination against employees because of a change in their sex” (EEOC).

Tom Rost, similarly to Jack Phillips, believes “‘that the Bible teaches that a person’s sex
is an immutable God-given gift,””” and that accepting a trans woman as female would “render
him complicit ‘in supporting the idea that sex is a changeable social construct rather than an
immutable God-given gift’” (EEOC), which he feels he cannot do.

These three cases provide the Supreme Court the opportunity to finally decide if sexual
orientation and gender identity are protected classes. Further, the outcome of R.G. & G.R. would
have heavily influenced the outcome of Phillips if it hadn’t been settled.

Conclusion

Phillips and other Christians saw Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights
Commission as a victory for religion over the rights of queer and trans people. Emboldened by
the Court’s decision, Phillips filed Phillips believing he could use precedent established in
Masterpiece and the William Jack cases to prove that his religious rights had once again been
violated.

In addition to the complaint being poorly written, we argue that there is no precedent
found in Masterpiece or the William Jack cases that supports Phillips’s current argument.
Instead, Phillips is attempting to find another way around CADA that would allow him to
continue to legitimize his discriminatory actions as protected by the First Amendment.
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We believe that protecting queer and trans people is crucial, especially when they are
targeted by the label of religious freedom. Protecting Phillips would be protecting the
discrimination that results from the transphobia and homophobia that Phillips is trying to hide.

Members of the LGBTQ+ community lack federal protections against discrimination.
The current protected classes under the Civil Rights Act of 1964 are race, color, religion, sex and
national origin. In order to protect queer and trans individuals from discrimination, we believe it
is essential that the Equality Act be passed, which adds sexual orientation and gender identity to
the list of protected classes under the Civil Rights Act of 1964.

We also believe the three upcoming Supreme Court cases, Bostock, Altitude Express, and
R.G. & G.R., are extremely important cases for the rights of LGBTQ+ people. It’s essential that
the Court not avoid the question of sexual orientation and gender identity protection.
Particularly, it’s important that the Court finally draw the line between religious freedom and
discrimination based on sexual orientation or gender identity.

While the Supreme Court was able to avoid the question in Masterpiece, and Phillips will
never see its day in the Court, these upcoming cases will force the Court to address the issue of
discrimination against members of the LGBTQ+ community once and for all.
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